	Disability an image problem says supervisor
The Canadian Human Rights Tribunal upheld a complaint of discrimination based on a disability. A supervisor's comment that the disability created "an image problem" for the employer and the employer's failure to accommodate were violations of the Canadian Human Rights Act. 

Legal Citation 

Coulter v. Purolator Courier Ltd. (No. 2) (2004), CHRR Doc. 04-383; Canadian Human Rights Tribunal, December 7, 2004. 

Facts 

Mr. Coulter, the Complainant, had worked as a courier for Purolator Courier since 1991. As a courier, his regular shift was from 1:00 p.m. to 7:30 p.m. All couriers had to comply with certain standards, which included making deliveries in six-minute intervals and completing pick-ups in seven-minute intervals. Couriers were also required to handle parcels up to 70 pounds and go up and down ramps and stairs. 

The Complainant suffered from Steinert's myotonic dystrophy, a disease which affects the striated muscles and prevents contraction and relaxation of muscles. It typically causes gradual deterioration and slowness of movement, also affecting speech, diction and opening and closing of the eyes. From 1990 to 1997, the Complainant suffered some deterioration in his mobility and in his eyes. 

In December 1998, the Complainant was observed having difficulty driving his vehicle. His supervisor accompanied him on his route to evaluate his driving. The Complainant testified that nothing negative was said to him during the evaluation and that the day proceeded as normal. 

The supervisor prepared a written report which detailed two incidents where the Complainant backed his vehicle into a docking station, though no accident report was completed by the supervisor. The supervisor also wrote, "I feel that there is both a security and an image problem so evident that I do not feel that [the Complainant] is capable of performing the duties of a courier..." There was no evidence of customer complaints and the entire report was based on the supervisor's perceptions. 

Several days after the evaluation, the Complainant was reassigned to do inventory work. In a subsequent meeting, the supervisor made a comment to the Complainant, implying that customers may think that he was intoxicated due to his behaviour. 

After the meeting, the Complainant's neurologist wrote a letter stating that he was capable of performing his duties as a courier, but that he may be slower than usual. He wrote a similar opinion again in early 1999. This was contrary to the report filed by the Company's neurologist, which concluded that his driving skills needed to be re-evaluated and that there were excessive risks with keeping him in a driving position. 

A number of evaluations were completed in 1999-2000. Eventually, in 2000, the Complainant found himself working in the call centre in a new position. He was treated as a new employee and was required to complete a probationary period. After several poor work evaluations, the Complainant was terminated. 

The Complainant filed a complaint with the Canadian Human Rights Commission alleging discrimination based on a disability. 

Analysis
The first issue before the Canadian Human Rights Tribunal was whether there was a prima facie case of discrimination. The Tribunal found that the comments made by the supervisor in the performance evaluation and at the December 18, 1999 meeting constituted evidence of a discriminatory attitude. According to the Tribunal, this evidence alone was sufficient to justify a verdict in the Complainant's favour. Therefore, the onus shifted to Purolator Courier to establish a bona fide occupational requirement. 

In order to establish a bona fide occupational requirement, Purolator Courier had to demonstrate that:

1. It adopted the standard for a purpose or goal that is rationally connected to the function being performed; 

2. It adopted the particular standard in an honest and good faith belief that it was necessary to the fulfillment of that legitimate work-related purpose, with no intention of discriminating against the claimant; and 

3. The impugned standard is reasonably necessary for the employer to accomplish its purpose, i.e. safe and efficient job performance. The employer must establish that it cannot accommodate the claimant and others adversely affected by the standard without experiencing undue hardship.
Applying these criteria to the facts, the Tribunal found that Purolator Courier's goal was to establish a standard for road safety for its couriers. In addition, the Tribunal accepted that ensuring effective performance of its couriers was another important objective. The Tribunal accepted that the standards imposed by Purolator Courier were rationally connected to these objectives and adopted in good faith. Thus, Purolator Courier met the first two parts of the test. 

The third part of the test required Purolator Courier to establish that it had provided accommodation to the point of undue hardship. The Tribunal held that, until the Complainant was transferred to the call centre, no accommodation had been initiated. There was no evidence that the Complainant was unable to perform the courier duties with some form of accommodation. Therefore, the employer was unable to satisfy the third part of the test. 

However, the Tribunal recognized that the transfer to the call centre was sufficient accommodation, albeit late in the process. The Commission argued that the Complainant should not have been placed on probation in his new position at the call centre and therefore this accommodation was insufficient. The Tribunal rejected this argument. It stated that the duty to accommodate does not require one party to depart significantly from the provisions of the collective agreement. In this case, the Complainant had been informed of the new conditions of employment and he accepted them. Therefore, once he had been placed in the new position, Purolator Courier complied with its duty to accommodate. 

In conclusion, the Tribunal held that there was a violation of the Canadian Human Rights Act from 1998 to 2000, but the violation ceased once the Complainant was placed in the position at the call centre. The Tribunal ordered Purolator Courier to pay any and all lost wages from December 1998 and January 2000, in addition to $5,000 for pain and suffering, and $7,500 in compensation for the reckless nature of the conduct. Purolator Courier was also ordered to pay the penalty under the Complainant's rental car contract, which amounted to $24,449.82. 

Implications for Employers 

It is not discriminatory to require employees to be forthcoming with medical information on a need-to-know basis. However, during the period that the employee is undergoing examinations and assessments, the employee should not be without pay. Since the employer has a duty to accommodate, it must still fulfill its obligations while the medical information is being gathered. In some circumstances, employees may qualify for short-term disability benefits or sick-leave benefits while the medical information is being collected. 

In this case, the employee was not paid for a lengthy period while he collected medical information. The Tribunal awarded damages for this period as it fell within the time frame that the employer was required to provide accommodation. 

Implications for Employees 

Whether an employee can be placed on probation while being accommodated in a new position remains an unanswered legal question. In this case, the Tribunal held that it was not an issue since the collective agreement required a probationary period to be completed when employees were transferred to new positions. However, there is an argument available to unions and employees that probationary status means lower job security for the employee and is directly related to the presence of a disability. It is arguably discriminatory because it has the effect of penalizing the disabled employee. This issue will likely be addressed in future accommodation cases. 


SOMETIMES THESE CASES HIT TO CLOSE TO HOME....................................
