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DUTY OF FAIR REPRESENTATION 

The Canada Industrial Relations Board certifies trade unions as bargaining agents to represent employees in a defined bargaining unit. The bargaining agent is given exclusive authority to represent all employees in the unit in dealing with their employer. In return, the Code places a statutory duty, the duty of fair representation, on the trade union when acting on behalf of the employees it represents.
What is the duty of fair representation? 
Section 37 of the Code provides that a trade union, or any one of its representatives,            that is the bargaining agent for a unit of employees, shall not act in a manner that is arbitrary, discriminatory or in bad faith in the representation of any of the employees in the bargaining unit with respect to their rights under the collective agreement that is applicable to them. This is called the duty of fair representation.

What do "arbitrary," "discriminatory" and "bad faith" mean?
A union must not act arbitrarily.  Arbitrarily conduct by the union generally            means that a union has failed to adequately investigate an employee's          grievance or issue and has handled the employee's case in a superficial             manner. It can also mean that a union has not given sufficient consideration             to the employee's interests when acting on his/her behalf or has been seriously negligent in representing an employee. However, this does not mean that unions cannot make mistakes or that they must always be correct in every assessment they make as to the merits of an employee's grievance. 
A union must not act in a discriminatory manner.  This means that a trade union must not discriminate against an employee on any illegal or prohibited ground, such as age, race, religion, sex or medical condition. It also means that a union should not treat individuals or groups of employees differently based on unreasonable or irrational grounds. However, this does not mean that every instance of differential            treatment is discriminatory.   
A union must not act in bad faith that is, with an improper purpose.  Bad faith has been found to include conduct or decisions of the trade union that were motivated by personal feelings of hostility or ill-will toward an employee. It may also include deceitful or dishonest conduct. 

In deciding whether or not a union has acted in a manner that is arbitrary, discriminatory or in bad faith, the Board will assess the union's conduct as to how            it handled an employee's case.  It will look at how the union acted and the process it used to make its decisions concerning the employee's case. The Board will consider whether the union put its mind to the merits of the employee's case, considered relevant factors and made an objective and rational judgment about how to resolve the matter. The Board does not assess the merits of the employee's grievance            or second-guess the actual decision made by the union as to whether or not it will take a grievance forward. 
Employees do not have the absolute right to have their grievances referred to arbitration. A union may decide not to pursue a grievance or may settle a grievance without the employee's agreement, as long as the union's             decision is not arbitrary, discriminatory or made in bad faith. 
